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LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
P.O. Box 83720 
Boise, Idaho 83720-0010 
(208) 334-4534 
 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
 
LORI A. FLEMING 
Deputy Attorney General 
 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 
          Plaintiff-Respondent, 
 
v. 
 
GERALD BYRON CUMMINGS JR., 
 
          Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 
          NO. 42917 
 
          Twin Falls County Case No.  
          CR-2012-10984 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Cummings failed to establish that the district court erred by denying his Rule 
35 motion for correction of an illegal sentence? 
 
 
Cummings Has Failed To Show Error In The District Court’s Denial Of His Rule 35 
Motion For Correction Of An Illegal Sentence 
 
 Pursuant to a plea agreement Cummings pled guilty to possession of 
methamphetamine, waived his right to appeal and to file a Rule 35 motion (except as to 
an illegal sentence), and the parties stipulated to a sentencing recommendation of four 
years, with one year fixed, to run consecutively to Cumming’s existing sentence.  (R., 
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pp.79-87.1)  The district court subsequently imposed the recommended sentence.  (R., 
pp.90-95.)  Nearly two years later Cummings filed a Rule 35 motion for correction of an 
illegal sentence, which the district court denied.  (R., pp.102-16.)  Cummings timely 
appealed from the district court’s order denying his motion for correction of an illegal 
sentence.  (R., pp.129-32.) 
“Mindful” of controlling authority to the contrary, Cummings nevertheless asserts 
his sentence is illegal and “maintains that I.C. § 18-308 applies to his case, particularly 
because the sentencing judge specifically relied on the authority in that code section to 
order the sentences to be consecutive.”  (Appellant’s brief, pp.3-4.)  Cummings has 
failed to show error in the district court’s denial of his Rule 35 motion.   
Pursuant to Idaho Criminal Rule 35, a district court may correct a sentence that 
was imposed in an illegal manner within 120 days after the filing of a judgment of 
conviction.  The court may, however, correct a sentence that is “illegal from the face of 
the record at any time.”  I.C.R. 35.  An illegal sentence under Rule 35 is one in excess 
of a statutory provision or otherwise contrary to applicable law.  State v. Alsanea, 138 
Idaho 733, 745, 69 P.3d 153, 165 (Ct. App. 2003).   
In State v. Clements, 148 Idaho 82, 87, 218 P.3d 1143, 1148 (2009), the Idaho 
Supreme Court held that “the interpretation of ‘illegal sentence’ under Rule 35 is limited 
to sentences that are illegal from the face of the record, i.e., those sentences that do not 
involve significant questions of fact nor an evidentiary hearing to determine their 
illegality.”  An illegal sentence under Rule 35 is one in excess of a statutory provision or 
                                            
 
1 Citations to the Record are to the electronic file “Supreme Court no. 42917 Gerald 
Byron Cummings Clerk's Record.pdf.” 
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otherwise contrary to applicable law.  State v. Alsanea, 138 Idaho 733, 745, 69 P.3d 
153, 165 (Ct. App. 2003).  Rule 35 “cannot be used as the procedural mechanism to 
attack the validity of the underlying conviction.”  State v. McDonald, 130 Idaho 963, 965, 
950 P.2d 1302, 1304 (Ct. App. 1997).   
In its order denying Cummings’ Rule 35 motion for correction of an illegal 
sentence, the district court analyzed the applicable statutes, applied the correct legal 
standards, and correctly determined that Cummings failed to show his sentence was 
illegal.  (R., pp.111-16.)  The state adopts as its argument the district court’s analysis, 
as set forth in its Order Denying Rule 35 Motion Without a Hearing, which is attached as 
Appendix A and incorporated herein by reference. 
Because Cummings’ sentence does not exceed the statutory maximum, and 
because the sentence is not otherwise contrary to applicable law, Cummings has failed 
to show any basis for reversal of the district court’s order denying his motion for 
correction of an illegal sentence. 
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Conclusion 
 The state respectfully requests this Court to affirm the district court’s order 
denying Cummings’ Rule 35 motion for correction of an illegal sentence.   
 DATED this 13th day of October, 2015. 
 
 
       /s/     
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      CATHERINE MINYARD 
      Paralegal 
 
 
CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 13th day of October, 2015, served a true 
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic 
copy to: 
 
BRIAN R. DICKSON  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 
at the following email address:  briefs@sapd.state.id.us. 
 
 
 
       /s/     
      LORI A. FLEMING 
Deputy Attorney General    
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
State uf Idaho, 
Plaintiff, 
vs. 
GER UMMINGS, JR., 
SS
DO
Defendant. 
Case No. Cl{-2012-10984 
ORDER DENYING RULE 35 MOTION WITHOUT A HEARING 
On 12/20/12, the defendant, GERALD BYRON CUMM1NGS, JR., was sentenced 
on one cotmt of Possession of a ConlTolled Substance (Methamphetamine) (CR-2012-
10984) to a unified term of imprisonment of four (4) years, with one (1) year 
ORDER ON I.C.R. 35 MOTION 111 
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determinate and three (3) years indeterminate. On 12/15/14, Cummings filed a prose 
Rule 35 Motion, claiming that the sentence was illegal because it was to be served 
consecutive to CR-08-10587, a charge for which Cummings was on parole. Cununings 
did not request a hearing. 
A. Jurisdiction 
Idaho Criminal Rule 35 contemplates two separate timelines. A Rule 35 motion 
that amounts to a plea for leniency must be brought within 120 days of the filing of the 
judgment of conviction. I.C.R. 3S(b). This requirement is jurisdictional; courts may not 
grant relief on an untimely motion ru1der I.C.R. 35{b). State v. Parrish, 110 Idaho 599, 
716 P .2d 1371 (Ct. App. 1986). 
A RulP. 35 motion alleging an illegal sentence may be brought "at any time." 
I.CR. 35(a). Rule 35(a) and its unlimited timeline are reserved for sentences that are 
"illegal from the face of the record." Id. Such motions are not "designed to reexamine 
the facts underlying the case to determine whether a sentence is illegal; rather, the rule 
only applies to a narrow category of cases in which the sentence imposes a penalty that 
is simply not authorizP.d hy law .... " State v. Clements, 148 Idaho 82, 86, 218 P.3d 1143, 
1147 (2009). 
ORDER ON I.C.R. 35 MOTION 2 112 
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The judgment of conviction in this case was filed on 12/20/12. This motion was 
filed on 12/15/14. Therefore, because more than 120 days have passed, the only claim 
that this court has the authority to examine is whether the sentence imposed is Hlegal.1 
D. Illegal Sentence 
Cummings claims that his sentence is illegal because (l) it violates Idaho Code 
Section 18-308 and (2) a term of imprisonment cannot rw1 consecutive to a term of 
probation or parole. 
As to Cummings' first argument, J.C. § 18-308 states that 
When any person is convicted of two (2) or more crimes before sentence 
has been pronounced upon him for either, the imprisonment to which he 
is sentenced upon the second or other subsequent conviction, in the 
discretion of the court, may commence at the termination of the first tenn 
of imprisonment to which he shall be adjudged, or at the termination of 
the second or other subsequent term of imprisomnent, as the case may be. 
Tirli,; 1:>tatute grant1:> a court the discretion, under very specific circumstances, to impose 
consecutive sentences.2 However, Idaho's appellate courts have clearly stated that LC.§ 
18~308 is not the sole source of a court's discretion to mete out consecutive sentences. 
See State v. Clapper, 143 Idaho 338, 341, 144 P.3d 43, 46 (Ct. App. 2006). A district court's 
discretionary authority to impose consecutive sentences is based on the common law, 
and remains unlimited by I.C. § 18-308. Id.; see also Cisneros-Gonzalez, 141 Idaho at 496, 
1 It should also be noted that Cummings waived his right to file a motion under I.C.R. 35(b) in his plea 
agreement, reserving only the right to challenge the legality of his sentence under 1.C.R 35(a). 
2 TI1e statute was amended ln 1972 tu end the requirement that such senlences be consecutive, giving the 
courts back the discretion that they possessed at common law. State v. Cisneros-Gonzalez, 111 Idaho 494, 
ORnER ON I.C.R. 35 MOTION 3 113 
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112 P.3d at 784 (holding that Idaho coutts have the currunon law authority to impose 
consecutive sentences). 
Cununings was not convicted of two or more crimes before sentence had been 
pronounced upon hlm for either. He was convicted on CR-12-10984 on 12/20/12, tlu-ee 
year after his conviction on CR-08-10587.3 When sentence was pronounced on CR-12-
10984, Cummings was out on parole on CR-08-10587. Therefore, because I.C. § 18-308 
has no application to Cummings' sentence, any claim that the sentence is illegal for 
violating l.C. § 18-308 is without merit. 
Cummings' second argumP.nt is P.qually without merit. Cummings' sentence in 
CR-12-10984 was not ordered consecutive to a term of parole. It was ordered 
consecutive to CR-08-10587, on which Cummings was out on parole at the time the 
clime was committed.4 Therefore, because Idaho courts have the common law 
authority to impose consecutive sentences, the court's decision to do so in this case 
does not make the sentence illegal on its face. 
496, 112 P.3d 782, 784 (2004) ("the primary effect of the amendment was essentially to reinstate the 
c..'Ommon Jaw rule whjch had been modified by the prior statute."). 
3 Cummings conviction on CR-08-10587 occurred on 06/08/09. 
ORDER ON I.C.R. 35 MOTION 4 114 
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C. Conclttsion 
For the foregoing reasons, Cummings' motion is DENIED. 
RIGHT TO APPEAIJLEAVE TO APPEAL IN FORMA PAUPERIS. 
The Right: The Court advised the defendant, of the right to appeal this order within 
forty two (42) days of the date it is file stamped by the clerk of the court. I.C.R. 33(a)(3). 
I.A.R. 14 (a). 
In forma Pauperis: The Court further advised the defendant of the right of a person 
who is unable to pay the costs of an appeal to apply for leave to appeal in forma 
paupeds, meaning the right as an indigent to proceed without liability for court costs 
and fees and the right to be represented by a court appointed IT IS SO ORDERED 
Dated: 
Signed: 
4 His parole was subsequently revoked. 
ORDER ON I.C.R. 35 MOTION 5 115 
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CERTIFICATE OF SERVICE 
I, Shelley Bartlett, do hereby certify that a true and correct copy of the foregoing 
document was sent to the following parties on this 29th day of December, 2014 by the 
service Indicated: 
Grant Loebs 
Twin Falls County Prosecutor 
Marilyn Paul 
Twin Falls County Public Defender 
Gerald Byron Cummings #40522 
S.I.C.I. MCU- C-17 
P.O. Box 8509 
Boise, Idaho 83707 
[ J First Class Mail, Postage Paid 
[v} Courthouse Mailbox 
[ ] Hand Delivered 
[ ] First Class Mail, Postage Paid 
[v:J Courthouse Box 
[ ] Hand Dellvered 
[-1 First Class Mail, Postage Paid 
[ ] Courthouse Box 
[ ] Hand Delivered 
Kristina Glascock 
Clerk of the District Court 
~LL.ti•~~ Shelley Bartl 
Deputy Clerk 
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